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October 30, 2002

Rep. Matthew E. Baker
74 Main Street
Wellsboro, PA 16901

Dear Matt:

As per our meeting at your offices in Wellsboro on Friday, October 25%, enclosed
are some materials regarding the long-term care subject.

We agree with you that we will soon have a long-term care funding crisis in both
state and federal government. It will only get worse as folks live longer and utilize more
medical resources. The only way [ see to solve some of the strain being put on the ,
Federal and State Medicaid program is to tighten up the rules of eligibility and eliminate
the current legal loopholes. Also to encourage purchase of long-term care insurance. If
this does not happen, there is no way the current system can continue,

coverages. The ads by three law firms, tout legal planning to avoid paying for long-term
care by the individual. Well, if the individual is not going to pay, and does not buy long-
term care insurance, then federal and state tax dollars are the ONLY other resource. The
ads by the law firms basically discourage buying any insurance. As long this situation is
allowed to continue, folks will not spend money on long-term care insurance.

We urge you to take the necessary legislative steps to end these loopholes and
legal dodges. If we do not all pull on the wagon, it will not go anywhere. I will look
forward to your thoughts on this subject, both now and in the future. When you schedule
cases somewhat, let’s schedule a meeting at our offices for further discussions. Would
you be interested in speaking to our local chapter of NAIFA on this subject? We meet the
third Thursday of each month at different locations, including Wellsboro.

Sincerely yours,
‘A~ /4/%

James E. Collins, CSA, HIA, MHP, LUTCF

NAIFA

NATIONAL ASSOCIATION OF V.
INSURANCE AND FINANCIAL ADVISORS™
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Chairman -

Independent Regulatory Review Commission =
14™ Floor, Harristown 2 oo
333 Market Street oo

Harrisburg, PA 17101

’

Dear Chairman McGinley:

This letter is in response to proposed regulations published in the Pennsylvania Bulletin
on October 5, 2002 that amends Title 55. Department of Public Welfare, §178.124. Resource
Eligibility Requirements for an Institutionalized Spouse with a Community Spouse.

This change would be devastating to nearly every low-income spouse who has a spouse
in a nursing home. Currently, persons with low income are permitted to maintain additional
assets to meet their minimum needs such as food, utilities or rent. This “resource first” rule
allows persons with low incomes, known as the community spouse, who have a spouse in a
nursing home to avoid total impoverishment by maintaining the minimum funds to meet their
basic needs. This protects mostly community spouses who have minimum income normally
between $300-$600 per month. The proposed “income first” rule requires that the additional
income needed by the community spouse be provided by allocating some or all of the
institutionalized spouse’s income to the community spouse.

[ wrote a letter to the Governor back in June when this change was proposed in the
budget. Attached is a copy of Secretary Houstoun’s response to that letter. Although the
example used in her letter appears accurate, it is important to point out that the reason behind the
current “resources first” rule to protect additional assets for a spouse is because the community
spouse often becomes impoverished once the spouse in the nursing home passes away. The
proposed rule change would mean that the community spouse who relies upon the
institutionalized spouse’s income to meet their minimum monthly needs will lose that income
when the institutionalized spouse passes, placing the community spouse in dire financial
circumstances. Generally, the persons who benefit from this rule are women who did not work



outside their homes and generally are in their 70s and 80s. They have little or no social security,

no pension, and often will not receive a spousal portion of their husband’s pension upon their
husband’s death.

It is irresponsible to try to save the state money by further penalizing older
Pennsylvanians who are already living with the heartbreak and pain of having to move a spouse
into a nursing home. Iam hopeful that these regulations will be revised once the Commission
realizes the serious impact of this change on the senior citizens of this Commonwealth.

Sincerely,

Christine M. Tartaglione
State Senator

CMT/ps
cc: Secretary Feather O. Houstoun
Senator Vincent Hughes
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF PUBLIC WELFARE

PO. BOX 2675
HARRISBURG, PENNSYLVANIA 17105-2675
CY - Telephone 717-787-2600/3600
Feather O. Houstoun O (,T 4 m lone 717-787-2600

Secretary

The Honorable Christine M. Tartaglione
Senate of Pennsylvania
Harrisburg, Pennsylvania 17120

Dear Senator Tartaglione: o wtet

Earlier this year, you wrote to Governor Mark S. Schweiker expressing concern
over the Department of Public Welfare’s (DPW’s) proposal to change the rules for
protecting income for a community spouse when the other spouse enters a nursing
facility. Since the passage of the General Appropriations Act for FY 2002-03, we have
considered the issue further and have determined, for the reasons explained below, to
propose new regulations that would govern how DPW considers income and resources
in this situation. The proposed regulations will be published in the Pennsylvania Bulletin
on October 5, 2002.

Section 1924 of the Social Security Act, 42 U.S.C. § 1396r-5, enacted as part of
the Medicare Catastrophic Coverage Act (MCCA), provides for the protection of income
and resources when one spouse is in a nursing facility and the other spouse remains in
the community. Included in this statutory scheme are provisions to protect the
community spouse’s one-half share of the couple’s combined resources, subject to a
minimum and a maximum established by the Federal statute. Federal law also includes
provisions to protect the community spouse’s income level. The law sets a minimum
income standard for the community spouse at 150 percent of the Federal poverty
income level for two people. This standard is referred to in Federal law as the
“minimum monthly maintenance needs allowance.” The community spouse can have
additional income to meet shelter expenses (rent or mortgage, utilities, etc.) if the
expenses exceed $448 per month. The maximum community spouse maintenance
needs allowance is $2,232.

DPW'’s proposal would continue to protect the community spouse’s income level
but would change how the community spouse will receive additional monthly income if
the income received in his/her name alone is below his/her maintenance needs
allowance. The methodology DPW proposes to adopt is often referred to as the
“Income First Rule.” If the community spouse’s income is below his/her maintenance
needs allowance, this method requires the spouse in the nursing facility to transfer
some of his/her monthly income to the spouse at home to bring his/her income up to
his/her protected income level, before additional resources can be used to generate
additional income for the community spouse.
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Under DPW's proposed approach, couples with available resources would be
expected to use a portion of their resources to pay an increased but still fair share of the
spouse’s cost of nursing home care. We do not propose that couples divest themselves
of all of their resources. Similarly, we do not propose a reduction in the level of income
protected for a community spouse.

An example serves to illustrate the difference between the current rule and the
proposed Income First Rule. Assume a couple has $100,000 in countable resources
(excluding the home). One-half of that total, or $50,000, is considered available to each
spouse. Assume the community spouse’s maintenance needs allowance is $1,500 per
month and he/she has only $1,108 per month income in his/her name. He/she is
entitled to an additional $392 per month income. Under current rules, the couple can
use the resources of the institutionalized spouse to purchase an annuity that will provide
the additional income of $392 to the community spouse for the rest of his/her life. If the
community spouse is 72 years of age, the estimated cost of such an annuity is $47,600.
Under the current rule, the institutionalized spouse’s resources are used to purchase an
annuity for the community spouse instead of being used to pay for the institutionalized
spouse’s care. In this example, the institutionalized spouse, with only $2,400 in
resources after the purchase of the annuity, is immediately eligible for Medicaid. Under
the Income First Rule, the institutionalized spouse provides the community spouse with
$392 per month from his/her income. The $47,600 that would have been used to
purchase an annuity under the current rule is available under the Income First Rule to
pay for nursing care.

At a time when health care costs continue to rise with no concomitant increase in
state revenues, difficult decisions must be made to contain costs and assure that funds
are available to continue coverage of essential health care services to Medicaid
recipients. Our approach in administering and funding the Medicaid Program’s
expansive service coverage has been to protect benefits for those in greatest financial
need while looking at those areas of the Medicaid program where individuals have the
capacity to utilize existing income or resources to pay for part cf their care before
qualifying for Medicaid. Understandably, proposals to adopt policies such as the
Income First Rule evoke concern; however, given the current (and projected) fiscal
realities confronting the Commonwealth, we cannot fail to consider policy changes
essential to preserving the economic viability of the Medicaid Program.

The public will have a 30-day comment period to submit responses to our
proposed regulations before they are published as final rulemaking. DPW will review all
comments received, and we will continue to search for solutions that are both
reasonable and equitable to help us in our effort to provide health care coverage to
Pennsylvania’s most vulnerable citizens.
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Thank you for your continued interest and concern. If you have questions
concerning the proposed regulations, please do not hesitate to contact me.

Sincerely,

[

eattn (L

) -
/i A TAV S W T
Feather O. Houstoun
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October 10, 2002

Robert Nyce, Executive Director
Independent Regulatory Review Commission
333 Market Street

14 Floor, Harristown 2

Harrisburg, PA 17101

Dear Mr. Nyce,

The following comments are submitted on behalf of the House Health and Human Services
Committee in opposition to the Department of Public Welfare’s proposed regulation 14-478,
relating to Medical Assistance eligibility for long-term care services.

One component of this proposed regulation seeks to change the formula for determining the
spousal share and eligibility for Medical Assistance when an individual enters a nursing home

and has a spouse remaining in the community by changing Pennsylvania from a “resource first”
state to an “income first” state.

The House Health and Human Services Committee has taken the extraordinary measure of
convening a full committee meeting on this proposed regulation. The committee vehemently
expressed its opposition to this proposed regulation by voting for its disapproval. It is the
consensus of the committee that the “income first” change will be detrimental to senior citizens,
many of whom are living on a limited income. There is no doubt that, dependent on the limited
resources and earnings available to them, impoverishment for the community spouse would be
inevitable. The resulting effect is that rather than being a Medical Assistance cost containment
measure, this regulation will force more seniors into poverty, resulting in their reliance on public
assistance for survival.

The committee feels that a decision should not have to be made to determine if impoverishment
of the state’s senior citizens or savings to the state’s Medical Assistance program, which has a



growing appetite for state dollars, is more important; therefore, we cannot, in good conscience,
support this regulation.

Thank you for the consideration of the committee’s comments.

Sincerely,
ive George Kenney Representative Frank Oliver
ajority Chairman Minority Chairman

cc: Health and Human Services Committee Members
John R. McGinley, Chairman IRRC
Alvin Bush, Vice Chairman IRRC
Arthur Coccodrilli, Commissioner IRRC
Robert Harbison, Commissioner IRRC
John Mizner, Commissioner IRRC
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ORIGINAL: 2299 October 8, 2002

Edward J. Zogby, Director
Department of Public Welfare
Bureau of Policy, Room 431
Health and Welfare Building
Harrisburg, PA 17120

RE: Medicaid Issues
Our File No. 3523(00)

Dear Mr. Zogby:

—
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Please consider these comments in connection with the regulations recently
published in the Pennsylvania Bulletin that would have the effect of eliminating the:
protections to the community spouse afforded under the "Hurly" case and transform
Pennsylvania into an "income first" state for purposes of calculating the share of assets to
which a community spouse will receive. These regulations are unduly harsh and potentially
financially punitive to the community spouse.

As an #torney whose practice entails assisting the elderly, | have seen situations
arise where an "igcome first” approach would have resulted in significant financial hardship
to the community:ispouse. Where the community spouse has a limited income, the "income
first" approach requires that income from the institutionalized spouse be made available to
the community spouse to raise the community spouse's level of income to the minimum
monthly maintenance allowance. However, should the institutionalized spouse die,
frequently the income that was previously available to the community spouse dies with the
institutionalized spouse. The community spouse then simply lacks income to meet basic
needs.

, However, the ability of the community spouse to protect additional assets under the
Hurly option enables the community spouse so that sufficient income will be available to
meet that spouse's needs even after the death of the institutionalized spouse. | cannot
overemphasize the importance of this to an elderly person who, under the "income first"
approach, experiences the devastation of losing a lifelong companion while having their
ability to live independently taken from them. We ought not to subject our parents and
grandparents to this type of stress.

WWW _ HARDINGANDHILL.COM



Page Two

October 8, 2002

Edward J. Zogby, Director
Department of Public Welfare

RE: Medicaid Issues
Our File No. 3523(00)

’ I ]

I urge you in the strongest terms to reconsider these regulations and adopt the fairer
and more compassionate approach that the option provided through the protections of Hurly
permit. Pennsylvania can and must do better by its senior citizens than subject them to the
potential hardships raised by appiication of the "income first" approach.

Thank you for your consideration of these comments.

Sincerely, /
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Elwood R. Harding, Jr. |

ERH:jlg
cc: The Honorable Harold F. Mowery, Jr.
The Honorable Vincent Hughes
The Honorable George Kenney, Jr. i)
The Honorable Frank Oliver
Independent Regulatory Review Commission
David Sumner, Director of Policy
Suzanne ltzko, Rendell for Governor
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Department of Public Welfare
Attention: Eg4 Zogby

Office of Income Maintenance
Bureau of Policy, Room 431
Health & Welfare Building
Harrisburg, PA 17120

Re: Proposed Rulemaking changes to Medical Assistance
regulations

Dear Mr. Zogby:

I am writing in regards to the proposed Rulemaking changes

by your office to Pennsylvania's Medical Assistance eligibility
requirements as published in the Pennsylvania Bulletin on
October 4, 2002. 1 oppose the change from the current resource
first approach to an income first approach because it will
impoverish my wife or myself if either of us should have

to go into a nursing home.

We can't afford nursing home insurance and will have to
depend on Medicade but this rule change is wrong. Especially
since most of the savings from it will be retained by the

federal government. What is the point of forcing people
into poverty.

If this change goes through while the Republican party holds
the governors office it will do irreparable harm to the
party in future elections for Years to come. I speak as

a Republican Party Committeeman for Lawrence Park District

1 which has a high percentage of elderly people in it.

Sincerely your
N

Irvin L. Coleman, Jr.

. Office of Incoma Maintanancs

Burcau of Paiicy
cc: The Honorable Harold F. Mowery, Jr.
Senate Committee on Public Health& Welfare

Pennsylvania Senate NOV 2 7 2002 .
‘Senate Box 203031 P &a&ﬁ%éﬁej
Harrisburg, PA 17120 7 1 e
' REFER TO:
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Philadelphia

Pittsburgh
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41243914496 [FAX]
dip.phila@lp-pa.org NOV 0 7 2002 dip.pgh@dlp-pa.org

Respond To: Philadelphia 7%7 ﬁ&/ ad(a‘/w www.dlp-pa.org
November 4, 2002 REFERTOZ.—MA.
oLC
W
By Facsimile Transmission and First Class Mail Felt

Edward J. Zogby, Director

Bureau of Policy

Department of Public Welfare

Health and Welfare Building, Room 431 -
Harrisburg, PA 17120 P

Re:  Proposed Regulations to Eliminate the Home Maintenance Deduction

Dear Mr. Zogby:

AR A A

SNyS
SRIREHE

The Disabilities Law Project writes to urge the Department of Public Welfare to
withdraw its proposed amendments to regulations which will eliminate the Home
Maintenance Deduction for persons who are experiencing a limited stay in a nursing
home or rehabilitation facility. The Disabilities Law Project (“DLP”) is a not-for-profit
law firm that provides free legal assistance to persons with disabilities throughout the
Commonwealth and is the legal back-up center to Pennsylvania Protection and
Advocacy. DLP advocates to remedy discrimination encountered by citizens of the
Commonwealth who have disabilities and to assure that they are able to participate io the
fullest extent in society alongside non-disabled persons. DLP works through litigation
and policy initiatives to ensure that persons with disabilities are able to live lives fully

integrated in the community, and not subject to segregation in institutions such as nursing
homes. '

DPW’s proposal to eliminate the Home Maintenance Deduction is not just likely
to result in long term, costly institutionalizations for persons who could return home after
a brief period of rehabilitation services, but is actually designed to do so. Currently,
DPW allows a person whose treating physician has certified that they are likely to return
home in six months or less after being admitted to a rehabilitation or nursing facility, to
set aside an extremely modest amount of income toward making sure they have a home

A legal backup center to Pennsylvania Protection & Advocacy Inc.



Comments in Opposition to Elimination of Home Maintenance Deduction
Disabilities Law Project

November 4, 2002

Page 2

to return to when their need for nursing home or rehabilitation services has ended.
Without the ability to spend this money to pay rent, mortgages, upkeep or taxes, most
persons temporarily in need of nursing home care or other short term rehabilitation
services will without doubt lose the homes to which they could return.

At a time when they were sick, ill or injured enough to need skilled nursing or
other rehabilitative care, DPW would have them negotiating with their bank or landlord!
to accept six months’ of non-payment of the mortgage or rent, or instead to pack up and
move out of their household. It is likely that not only would their homes be lost, but
many of their possessions as well.

Once the initial need for nursing home care or rehabilitation had passed, it is
ridiculous to assume that these persons could locate housing to which they could move.
There is a crisis in affordable and in accessible housing in our nation and in our
Commonwealth, and for persons who need both accessible and affordable housing, the
search is often fruitless. DPW would ask people just recovering from the need for skilled
nursing services to engage in a house-hunting experience that anyone would find
daunting. And to do so on the very limited income which made them eligible for Medical
Assistance in the first place.

The likely result of this proposal is that once people lose their homes, they will be
unable to find new ones and will end up staying permanently in nursing facilities at
DPW’s expense. Instead of allowing them to spend a very modest amount, currently
$572.40 per month, for up to six months to assure there will be a home to return to when
they are ready, they will likely stay in nursing facilities permanently and at substantial
expense to DPW.

DPW’s plan to eliminate this program raises substantial Americans with
Disabilities Act issues. DPW is required by federal law and directives by the federal
Department of Health and Human Services to operate its Medical Assistance program in
a manner which assures that people will receive services in the most integrated setting.
Instead of encouraging peopie’s return to their homes where they can be served more
economically in an integrated setting, DPW’s proposal will force people to remain in
segregated institutional settings, and to do so at greater cost to the Commonwealth.

'DPW’s Regulatory Analysis form and explanation in the Pennsylvania Bulletin both completely fail to
take account of the burden on banks and landlords; of the costs of local government entities who attempt to
provide low cost public housing; nor indeed of the cost to itself in its CSPPPD program, whose entire goal
is to get people OUT of nursing homes and back into the community.



Comments in Opposition to Elimination of Home Maintenance Deduction
Disabilities Law Project

November 4, 2002

Page 3

On behalf of Pennsylvanians with disabilities, we urge DPW to withdraw this
proposal to eliminate the only means many Pennsylvanians have of assuring a return to
their homes and communities following a short need for rehabilitation services.

ihcerely yours,

isa M/Day
Attorney at Law

cc: IRRC




COMMONWEALTH OF PENNSYLVANIA
B IR RN DEPARTMENT OF PUBLIC WELFARE
e o OFFICE OF GENERAL COUNSEL

DATE: November 6, 2002

SUBJECT: Public Comments
Long Term Care Revisions - #14-478

TO: Robert E. Nyce
Executive Director
Independent Regulatory Review Commission

FROM:  Ruth O’Brien TW'A/
Senior Assistant Counsel

Attached are public comments received regarding the proposed Long Term Care
Revisions Regulation.

Attachments

cc: Scott Johnson
Niles Schore
Melanie Brown
Sandra Bennett
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November 4, 2002

Original: 2296

Independent Regulatory Review Coundi ssion
333 Market Strect, 14 Floor
Harrisburg, PA 17103

1 am writing Lo you because the Department of Public Welfare
is being less than candid with the Fublic.

1 am writing to you in my capacity as a self-cmployed elder
law attornecy who helps individuals obtain Medical Assigtance
benefits for their spouses who are required to reside in nursing
homes., I am also writing to You in my capacity as a resident of
Pennsylvania whose (axes pay for Lhe delivery of Medical
Assistance. Because of these two roles, 1 am sensitive to the
fact that the Commonwealth of Pennsylvania through the Department
of Public Welfare must balance Lhe interests ot individuals who
ceek Medical Assistance and (he interests of the taxpaying
public. What T have no Lolerance for is any bureaucratic agency
that proposes regulations based on laulty assumptions gven after
the inaccuracies of the erroncous assumptions have been pointed
out to the agency,

‘The proposal of the Department of Public Welfare to ¢hange
its policy from the “resource-firsi” approach to the “income-
first” approach will pot save any moncy for the Department of
Public Welfare. 1In fact, in the long run, it is very likely that
it will cost the DepartmenL of Public Welfare more funds.

By way of illustration, assume Mr. and Mrs. smith, each 7%
years old, have resources consisting of $60,000 in a jointly
owned savings/checking account, Further, assume that Mr. Smith's
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income consists of $1000 in Social Security and Mrs. Smilh’s
income consists of $418 in Social Security. If Mr, Smith cnters
& nursing home and becomes the Inglitutionalized spousc (IS),
Mrs. Smith as the community spousce (CS) is entitled to 2 spougal
benefits - a resource allowance (CSRA) and a minimum monthly
maintenance necds allowance (MMMNA) .

On the day Mr. Smith enters Lhe nursing home, a resource
assessment is donc. The law provides that one-half of the
resources are to be set aside for Mrs. Smilh as Lhe CSRA - in
Lthis case $30,000 (0% ot 560,000). The other $30,000 is
congidered to be available for M. Smith, the institutionalized
spouge. Additionally, tLhe law reguires Lhat Mrs. sSmith is
entitled Lo a MMMNA of $51,493. Since her monthly income congists
of £418 from Social Sccurilty and $75 of investment earnings (the
Department of Public Welfarc’'e formula is 3% annual interest on
her $30,000 CSRA), Mrs. Smith is entitled to an additional $1,000
per month. The current Department of bublic Welfare policy is to
allow Mrs. Smith to take the additional resources from Mr, Smith
Lthat are necessary to purchase & commercial annuity sufficient to
generate the additional income necessary Lo mcet the MMMNA for
the duration of her life. “his is Lhe “regourcce-first” approach.
The annuity amount is for calcualat ions only; the purchase of an
annuity ie not required. Accordingly, Mr. Smith will bhe
immediately eligible for Mcdical Assistance becausc hie $30,000
will be transfarred to Mrs. Smith.

The Department of Public Welliare proposes to require the
spouse to take her husband’'s jncome, instead of resources, cach
month to meke up the difference (“income-1irst” approach). The
Department of Public Welfare asserts that il will save money
by delaying t(he date when the inetitutionalized spouse is
eligible for Medical Assistance i.e., whon his resources are
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below §2,400. The last line of page 2 of the April 10, 2002
winutes of the Long Term Care Subcommittec ol the Medical
Assistance Advisory Committec states that. such action. .
"will result in a cost Savings Lo the Department. by extending
the time that an institutionalized Spousc remains private pay.”

The faulty assumption containcd within the quoted phrage i Lhe
assumption that the mere chanye o an “income-Lirst” approach
will coxtend the time that an institutionalized spouse remaing
private pay, The {faulty assumption ig based on Lhe erroneous
representation of the law contained in Lhe third and fourth lines
from the bottom in Lhose sawc miputes. It is stated: “In effect,
the resources determined Lo belong Lo the institutionalized

spouse by the original resource asscssuent mwst be wuscd for
private pay until tLhe resources  arce  xeduced Lo the MA/LTC
eligibility limit.« (emphasie added) . This statement is not
correct. While it is true that the law requires that the

resources determined to be avajlable to Lhe institutionalired
Spouse muslL be “spent down” to $2,400, the law does pot require
that these resources be exclusively used for the payment  of
nurging home care ag the sole means ol “spending down” those
regources. It is federal law and it consistently has been the
position of the Department of Public Welfare that the resources
of Lhe institutionalized spousc can be used to purchasc a
commercial annuily to generate income solcly for the benefil of
the community spousc provided that the purchase is for fair
market valuc, that the annuity s actuarially sound in that the
community spousc will reccive the amount invested over the period
of her life expectancy, and  Lhat. the income generated when
combined with her other incowe will not exceod the MMMNA of the

community spouse. Upon the purchasae of the annuitly, the
institutionalized spouse dmmediately becomes eligible for Medical
Assistance. Merty v, Houstoun 154 F. Supp. 2d 415 (July 30, 2001)

has articulated to the Department of pPublic Welfare the |
permissible limits to the Lepartment of JPublic Welfare's ' |
discretion with respeot to thoe purchase of annuities.




11784782 16121 & 578 476 8879 SHERRI’S PLACE P.85

JONUN J. MG
ATPTORNIKY AT 1LAW

November 4, 2002
Page -4-

If adopted, the rcsult of the Deparement ol Public Welfare's
proposed change Jrom “resouxrce- 1irste approach to an “income-
first” approach will delay Lhe receipt. ol Medical Assislance
benefits only to Lhose spouscs who lack  Lhe Linancial
aophistication Lo gnable Lhow Lo puichase g commercia) annuity.
If that is the intepl of the proponents of Lhis change, they are
advocating discrimination in a wosl crucl and sinister way. It
is interesting to notc that the author of the Section entitled
“Proposcd Rulemaking” on page 4856 of the Pennsylvania Bulletin
published October &, 2002 states “(that the change Lo the income-
first approach] eliminates Lhe option for a couple Lo
dutomatically preserve additional regources to purchase an
annuity to generate monthly income for the ¢8.« (emphasis added)
Is the insertion of the word “automatically” intended to be a
clever attempt by DPW Lo ackuowloedge thal. DPW recoynizes the
Jegal right of a couple Lo prescrve additional resources by
actually purchasing a comunercial annuity? 1f this is so, Lhen
DPW is engsging in an arrogant abusc of power by eéengaging in an
institutional form of financial oxploitation of the clderly. In
essence, DPW is Laking the position that:

* DPW will no longer provide the service of informing
the C8 of the amount of yewources to which the €8 ie
enl.itled by law;

* DPW will force thosce dindividuals who have the
financial sophistication Lo cuuble them to purchase
a commercial annuity to do go in order Lo preserve
addilional resources; and

e DPW will discriminate against tLhose who lack
financial sophistication by failing to advise them
that Lhey have a legal right to preserve addilional
resources by purchaging a conmercial annuity.



11-84/82 16122 & 576 476 8879 SHERRI’S PLRCE P.8é

JonN J. MG

ATTORNEY AT LAW

November 4, 2002
Page -5-

Page 8 of DPW’'s ANALYSIE OF PROGRAM REVISIONS RLEQUEST states
“there will be a significant workload reduction in the County
hgsgistance Office and also the Off ice of Hearing and Appeals by
eliminating the time-consuming methodology, notices and appeal
process related to requirements defined in the Hurly Settlement.
This streamlining of the cligibility process will result in a
reduction of administrative costs.” Yhis statement however lails
to . acknowledge that any projected cost savings will be offset by
the administrative costs of exanmining (he various commercial
annuity policy contracts that couples will purchasc Lo prescerve
additional regsources, The annuity poliay contracts will have to
be examined to determine whether the commercial annuity has boen
purchased for fair warkel. value, is of a naturc that is
actuarially sound in that the 8 will reserve the amount invested
over Lhe life expectancy ol the €65, and that it contains other
contractual provisions that will require compliance with
appropriate regulations.

1f community spouses are forced Lo purchase commercial
annuitjes in  order to protect  the resources of  Lhe
institulionalized spouse, it is very liKely that the Department
of Public Welfare will expend more funds on long-term care than
it presently does in gituations where the comaunily spouse
predeceases the institutionalized spouse. For example, if Mrs.
Smith is able to retain fully the $60,000 owned by her and her
spouse under the “resource-firat” approach, she will probably
receive advice to excludc her husband as beneficiary of her Will
in an cffort to bequeath everything to her children. At. the
death of the community spousce, Lhe Dopartment of Public Welfare
insists that the institutionalized spouse elect his statutory
share as a surviving spousc to give him $20,000 which renders him
incligible for Medical Assistance. If Mre. 8Smith however
purchases a commercial annuity with the funds available for the
institutionalized spousc and Mr. Smith consents or joins in that
purchasc, the gpousal election does not apply because ol a
specific provision in the law. Thug, someone who under the
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current  “resource-first” approach 1is not pre-disposed Lo
purchasing & commercial annuity will do @o 3n order to protect
the funds and might thereby preciude thce Department of Public
Welfare f{rowm successfully asscrting the spousal election.

The proposal of Lhe Departwment of Public Welfare to change
its policy from the “resource-lirst” approach Lo the “income-
First” approach is accompaunicd by a callous disregard for Lhe
needs of the people for whom it was created to serve. Page 9
of the ANALYSIS OF PROGRAM RLVISONS KREQUEST acknow) edges that the

effect ol Lhis proposal is: “The Community Spouse gould bocome
Ampoverivhed if the Inastitutionalized Spouse and the Communily
Spouse have limited income, especially after the

Institutionalized Spouse dics.” (emphasis added). That statement
alone should have been reason enough for the Department of Public
Welfare Lo abandon its proposal. BuL when coupled with
statements on page 8 of the same document that there will be
“... a significant workload reduction...” and “... a streamlining
of the eligibility process...” one wonders if the mission of
serving the public is beiny repluced by an indifforence Lo the
needs of those least able Lo provide for Lhemselves.

In proposing the changce from the “resource-first” approach
to the “income-first” approacl, the Department of FPublic Welfare,
when viewed in its most favorable light, has formulated a policy
as a result of well-intentioned but, nevertheless, misinformed
individuals. When viewed mosit harshly, the Department of Public
Welfare has oengaged in an arrogant. abusc of power by its
spongorship ol an institutional form of financial exploitation of
the elderly. Tn either casc, Lhe adoption of the “income-first”
approach is not in the best interests of the pcople of the
Commonwealth of Pennsylvania.

Accordingly, 1 am urging you to withdraw the Department of
Public Welfare proposal which recommends the change from a
“resource-{irst” approach Lo an “inconc-first” approach in
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providing for the wminimum monthly maintenance nceds allowance of
a community spouse.

For your review, 1 am gending a copy of the correspondence
which 1 sent to Governor Schweiker and NPW Secretary Houstoun on
June 10, 2002, 7To thig day, 1 awail & response from both ci (hew
Lo my correspondence of that dale.

Sincerel

. _”_.Qii:\\\
'8 ~—
John J. McGee

JuUM: ]ag

attachments
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per month transfers would not affect eligibility for MALTC requested for toglay. iThe only
transfer that would affect present eligibility is the $5,000 transfer in the curfent month. Ms.
Johnson also sald that when a penalty period is imposed, the penalty period only applios
to a period of ineligibility for nursing home caro and waiver servicos. The ‘qusq'n would
remain eligible for other MA services. o

The fourth cost containment issue is the “Incorne First Rule versus | esources First
Rule”. Under the current "Spousal impoverishment” regulations, a “Resource Assessment”
must be completed on the day that an individual, who has a spouse who ¢ malns in the
community, is admitted to a nursing home. Thelr total combined countable resources,
regardless of ownership, are considered in determining the amount 1o be protected” for
the spouse who remains in the community. The “protecied™ amount is the amount of ’
resources that are sei aside for the community spouse and not subject to be committed for
he institutionalized spouse's paymeni towards his cost of care. The “protocted” amount
for the community spouse is determined as follows: The combined countable resources of
both spouses are totaled and divided in half. If the resulting amount is mgre than the
community spouse’s maximum allowable protected amuount of $89,280, the
institutionalized spouse must spend the excess over $89,280 towards his|cost of care as a
private pay resident until his resources aro reduced to the $2,400 MA eligibility limil. If
after dividing the combined resources of both spouses in half, the resuan figure would
amount to less than the minimum protected amount of $17,856, the entir amdunt would
be considered as protocted for the community spouse. For further c!ariﬁ%etion‘. Ms.
Johnson used the following examples for determining the amount to be p otected for the
community §pouse. ' . |
Resources of $200,000- community spouse’s pratected amount is $89,200.
Resources of $20,000- community spouse’s protected amount is $17,856.
Resources of $50,000- community spouse’s protected amount is $25,000.

Ms. Johnson also oxplained the process tho Department uses in d termining an
allowance for the needs of a community spouse. Current regulations allogv for.a "Minimum
Community Spouse Maintenance Allowance” of $1,452.00 and a “Maximum Community ,
Spouse Maintenance Allowance” of $2,232.00 per month. Ms. Johnson éxplained that a
calculation is made based on the incomes of both spouses and the hous hold: expenses of
the community spouse. |f the ensuing calculation results in an amount of less'than the
“Minimum Community Spouse Maintenance Allowance’, an appeal may be filed by the
community spouse to secure a larger *protected” share of resources to bring the
community spouse's income up to the "Minimum Community Spouse Malntenance
Allowance” of $1,452. Appealing the resouices assessment is commonly referred to as a
"Hurly Amendment appeal.” If appealed, and if tho subsequent ruling is in favor of the
plaintiff, the community spouse would be aliowed to keep an additional pbrtlon of the
combined assets of both spouses, which, if invested in an income-producing annuity,
would provide the additional income needed for the community spouse tg mee! their
needs. Under the proposed cost containment regulations, the Deparimant will.retumn to
“pre-Hurly” status when determining the amount of profected resources %ﬂowed for the
community spouse. |In effect, the resources determined to belong to the .nsthytionalizod
spouse by the original resource assessment, must be used for private pgy until the
resources are reduced to the MA/LTC eligibility limit. By returning to a pe-Hurly status it is
expected that it will result in a cost savings to the Department by extending tho time that

Long Term Care Subcommittee 3 April '10. 2002
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an instilutional spouse remains private pay. Tho tentative plan calls tor prpposed
rulemaking this summer with final rulemaking and implementation of regulptions
anlicipated for January 2003. :

HealthCholcos/PANPHA Issues Update -~ Ms, Alice Penn from th Bur‘eau of
Managed Care Oparations (BMCO) reported that a question and answer gocumeant
relating lo HealthChoices issues should be ready for distribution at the nekt LTC
Subcommittee meeting. The BMCO solicited input from BLTCP and OIM fin its'asscmblr
of the document. Ms. Penn roquested that any additional questions the members want
included on the documont should be submitted to her by email at arobins np@slate.pa.us
or by phone at 772-6168 as soon as possiblc.

Guardianship Fees on Cost Report - Ms. Joyce Haskins (BLTCR) reported that
OIM is currently working on a rovised policy clatification regarding guardianship fees. The
need for the policy clarification was first brought to the attention of the De artmant when it
was discovered that OIM policy was in conflict with federal regulations. GIM policy allowed
guardianship fecs 1o be deducled from the MA resident's contribution toward the costof *
. caro. Since federal regulations do not allow the guardianship fee deductipn it was
necessary to bring OIM policy into compliance. In March 2001, OIM dev loped a policy
clarification that would allow a deduction for guardlanship fees if the guargianship were
courl appointed and the amount would not exceed $100 per month. As 3 result of the
policy clarification, the Subcornmities questioned whether excess guardign fees (over
$100) could be entered as a cost on the MA-11 cost report. Tho BLTCP has conferred
with OIM, the Office of Legal Council and the Depaniment of Health and decidéd that
yuardianship fees would nol be considered as allowable costs on the MA-11 cost report,
OIM reviewed a study by the Keystone University Research Corporation conducted on
guardianship services, The study provided data on the average charge fpr guardianship
services in Pennsylvania. OIM also surveyed other states to determine their normal
charge far guardianship services. As a result of their findings, OIM conclydod that a
maximum of $100 per month fee for guardianship services would be  falr and reasonable
fee to charge MA residents in a nursing facility. Ms, Haskins suggested that if a nursing
facllily finds itself in a position where it is experiencing difficulties as a resuit of the cost of
excess guardianship foes, it is incumbent upon the nursing facility to confer with the
guardian to negotiate a lower fee. :

Medicare Health Plans Changes knpact on Nursing Home Indlstry - Mr. Newett
discussed the Medicare Program's new rules concerning onrolling and disenrolling from
Medicare health care plans. Current Medicare rules allow for enrolied bgneficiaries to
switch plans at any time of their choosing, Mr. Newet! said that most pegple entering a
nursing facility choose to disenroll from their Medicare health plan and bacome straight
fee-for-service Medicare Part B rocipients. Mr. Nowelt said that problemp could arise
because Medicare Part B Fee-for-Service plans often do not cover some! services
necessary in a nursing facility setling, Because of the rule change effective June 2002,
Medicarae beneficiaries could only enroll, disanroll ot change Medicare health plans once &
year which would cause problems for institutions and nursing facilities in recovering
payments for scrvices rendered.

Long Term Care Subcommittee 4 Aprii 10, 2002
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allowance for the CS. The minimum monthly msinte: . value within a specified look-back period. The @
nance needs allowance i an annually updated figure set incligibility is culicd the penalty period or disqual
to u lovel that is V12th of 150% of the official federal period. Tho length of the penalty period is caleyl
povorty leve) for a family of two. If the C5's income is Jess dividing tho uncompensated value of all transfo
than the minimum monthly maintenance noods allow- gets by the current average monthly rate for
ance, statos may adopt a method to permit tho amount of nursing facility care (NFC) at the time of applic
the shortfall 1o bo met from the sncome or resourcos of MA. States have the choice of not imposing a
the 1S in accordance with seclion 1924(d)(1XB) and period for transfors of less than a full month. Pe
(N(2XA)Gi3) of the Social Security Act. ' nia is using full monthe and rounding down ¥

The Department’s current regulations provide that the cplculation resulls in a fraction. :

income-firat mothod is lo be used for providing the C8 Proposed Amendment
with additional income o bring ber up tu the protocted o namet

/

levol. (See 55 Pa, Code §§ 178.124(b) and 181.462.) This This proposal cxpanda Lhe circumatances in ¥
income transfer must occur before additiunal resourcos MA ineligibility period for payment of LTC sery
can be protected to provide the CS with income. Current rosull from a transfer of an assct that 'ocCurs W
regulations, however, do not conform to current ractice  market value has not been received. Currenttv. 3§

which is based on the provisions of a settlomont agree- regulations do nol require & penalty perica tor &
ment in:Jfurly v. Houstoun, C. A, No. 93-3666 (U. S, Dist. ~ of-an assct that is less than the average month
Ct. E. D. Pa.) In Hurly, plaintiffs challenged tho Depart-  private NFC and for'a partinl penalty period of ]
ment's rogulations implomenting section 1924(d) of the 1 month when the calculation of the period of ind
Social Security Act, contending that the mcome-first rule for payment of LTC scrvices results in o fracy
ot aomaly with Fedoral law. As u roeult of s  month. A ponalty will be lm?osed under these
soltlemont reached betweon plaintiffa and the Depart- amcndments for u transfer of asset th_ut is leas.
et i Jutto 1096, the Deparunont rovised its procs-  Bverege monthly rate and for a partial penaly
dures. The Mopartmenl uses an “unnuily rule” which This proposal will roquire that an individual bg
pormils the couple to uso vesourcos to purchase wn sible for lp.OYinZ for LTC scrvices egual to ¢
Bnnuity that will provide the CS with the dditionsl ~ amount o the sssct that was transferred for
income that she is permitted. At the time the Hurly fnir markot value if ¥ penally is imposed due lo

gettloment wag reachod, there were no Jederal regula- receive fair markot value, Any transfer -of oss
ﬁ:ng to intorpret the 1.\°'d¢,;| ,,Muw’, . BWS Joss of the amount, will be evaluated to detorn

individual will be denied paymaent of LTC servie
~ On Scptember 7, 2001, the United States Depuriment m. w.'xdua will be fm'_ k ant o e
of Health and Human Services issued a notice of proposed Limit on Unpaid Medical Expenses

rulemaking allowing states to chooso cither the income- Rackground -
first or rosourco-firsl, method to detormine how {he OF ” ]
will be provided with additional income. (Sc: 60 FR An MA recipiont who iz residing in- an LTC§

4676) Thoreafier, the United States Supreme Court roqujred to contribute 1o the cost
decided that tho income-first rule was a reasonable monthly incomo after deduclions in accordane
interpretation of seclion 1924(d) of the Social Sccurity CI'R 435.725(c)(4)(ii) and 436.832(c)4)(i). Dod
Acl. Soe Wisconsin Department of Health and Family clude cxpensos for modical or rcmedial care
Scruices v, Blumer, 634 U.S. 952 (2002). Bascd upon undor state law but not covered under the s
theso devolopments, the Department will restore tho plan. These deductions are'subject to allowable’
income-first policy which is set forlth in the current stute may cstablish. Current regula ;
regulations including certain technical amondmonts to § 181.452(d)6)Gi) pormit these e Tursinne g

improve clarity. tho amount of g{xx erxé)iensc when :lem'minir;g '
maki of income an jent must contribute &

Proposed ltulemaking . cost-of L1C sorvices. g‘he medical expense iy
This proposed ' rulemaking climinates the Common- from the MA recipient’s income in the calender

weslth’s Annuity Rule procedure and implements the medical oxpense §# prid by the MA recipient. . |
. income-firsst mothod when dotermining how the CS is N
Bé%vided ;.”l:lth iaddiﬁona‘l‘inoomc»—l.ll;oil*ed&ral term isrthc Proposed Amendment .
mon ncome allowance.” Using the income-fivat : o
rule takos igw account the unticipntodgmonuyly contribu- uu:r?i: l:";(;l;‘i’::l‘ :::,’,,‘,‘,,i“{‘ﬁ:{ﬁ,foggoo for x. :
tion of income from the IS to tho CS to bring the C8's mo‘:lical e enso deduction when cnu’lcuedlot«inr
income up 10 the protected income lovel. The monthly oont’s co‘:netnribution' o cost of caro, T
contribution of income from the 18 to tho CB ie considored lixl:lit' ie a rensonable Ymit approximatcly e
beforo any additional resourcos can be allocated to the CS months of NFC at the MA rate. The limil is v
for the purpose of generating income. These resources arve encourage individuals who aro potentially cli
intonded- o bo vsed. 10 help ey, for the tst of LTC 10 apply for MA on a timely basis to prevent
servicos unti c is eligible for . 'This metho re
eliminates the option for 8 couple to automulically pro- expenso dobt o a LTC facility at tho private 1
sorve ndditional resources o purchase nn apnuity .lo Elimination of the Home Maintenance Deductio
generate monthly incomo for the CSs. Background : .

FPartial Month of Incligibility

Bachground ' | nunce allovémce d‘}d‘;{cg?}n‘
Section 1917(c) of the Bogial Security Act (42 US.CA.  tion toward cost o
L g e Tequircs n period of ineligihilily for MA  435.725(d) and 436.852()
coveraye of L'l’g services when the applicant or recipient ghymcmp has ‘ccruﬁod tha
, oF his apousc transfers resources for lese than fair markol ome witbin'6 months,
[}
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DPW must submit a State Plan Amerdment lo impiement this change. This woucd change the option that Pennsylvania
is using under the current federal regulations. .

fise and consume a significant portion of the Stale budget This

.7 ... {D)._Thecostof proviging LTC services conlinuesto £=€ anc oon> ; 0t ihe oF

PRR will help defray the increase in LTC costs without impacing the qtality of care.

—
.

Efficiency/Productivity: i

(A). There wilt be a sigrificant wa’kioad reduction in the CAO ard zlso the Office of Hearing and Appeals by
eliminating the lime-consuming methodclkgy, niotices and appeai precess re'ated to requiremer:s defmed n the Huriy
Settlement. This streamiining of the eligibllizy process vl result in a reduction of administrative costs.

{B). The initial mglementation of *his limitation wii require ecucalimg of nursing facility pro rders o prevent rejected of
claims submitied to DPW that have included those exoenses exceeding e fimitation as an allowable mec.cal expense
deducton.

(C). Tre initial conversion shcuc have &itie impacl on ihe gereral procuciivty inthe Courty Ass'stance Off ce staff.
The change ir. calculations of the reciptent’s cost of care could ce done as znnusl Cost of Living Adjustment (COLA)

changes are ccmpieted and at any cient contact vhich recessilates a change.

(D). Upon appiova of £:e methedolegy by CMS, CAQ staff will require instructions and possible lrainng.

Consideration of Alteinatives:

(A). The only other aftemative is to continue with existing pelicy. Confaton of cumrent procedures allow a spouse of
a couple ‘o qualify for Medicaid at an eartier date. This earlier aulhorization increases costs for Jong-term care.

(B). Other alternatives couid indude increasing ot lowesing the dollar amcunt of what is 3 permissible outstanding
medical expense. Curent regulations permit an rdividual to apply forretroactive Medicaid coverage back three
calendar monts prior o the month of apciication of Medicaid. The $10,000 limit seemec reasonable since reguiations

do permit retroactive Medicaid covetage.
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(C). Contiruing current procedures wili result in escalating Medicaid costs. Applicants/recipients requesling LTC
services for shart tenm slays in a nursing faciilty wil! increase. Incividuals who are temporarily disabled will opt for LTC
setvices inslead of home and community based servicss.

‘v e emcom e emee cebe =y = ge—— e oy

(D). Centinuing the current procedure to caicuddle The penalty period will result it incieasing LTC ¢osts. Ofher

allernative methods wou'd likely involve imposirg parfial months and produce similar resudts.
Spillover Effects: "

{A). — The IS wili qualify for Medicaid later in a LTC faciity.
-- The CS couic becorr.e impoverished if the IS and the CS have {irrited ircome, especially after the [S cles.
-- There may be an \ncrease in the number of iadividuals participating in the Bridge program, and as so's are
.imited, servioes may be uravailable to some individuals
— L7TC ccnsumer advocales may see this as a delriment fo (he disabled and eldedy and strongly reject this

proposal.

(B). As stated ear'ier, this could resclt 'r: an ‘ncrease in uncompensated care far LTC provicers. In aaditcn, tie
Depantr.art may need sophisticatec tracking ang monitoring cf clains submiited by providers of LTC (o saswss that
outstanding medical experses used as deductions when delermining a Medicaid recpient’s contribOtion ‘cward cost of
care does not excesc $10,800. Lasty, LTC providers coukd place a claim on homes owned by Medicaio recipiants that
currertly bacome part of their estate upon death. This would reduce the funds that are recouped under Medicaid
Estate Recovery for reimbursement of services provided under the Mecicaid Program.

{C). No tegal ar advocacy comments hiave been received at this time. It appears (hal scme advocacy groups wil
inlerpret this as a limitation to temporarily disabled individuals who are in need of rehab setvices in a LTC facilty. They
rmay challenge Pernsylvanta's chaice %0 eliminate this opticnal deduction.

{0}. LTC consumer advocates and elder law attorneys will appose this proposal. It shouid encourage more ind'viduals
to pian bettes to finance their LTC needs and couid te an increase in interest and pzrticipation in the Waiver programs.
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ATTORNEY AT LAW

Junc 10, 2002

BEdward Newitt, Chair

Tong Term Care Delivery System Subcommittiee
of the Medical MAssisteance Advisory Committiee
of the Pennsylvania Department of Public
Welfare

NDear Mr. Newitt,

I am writing Lo you bhecause you may have been misinformed by
the Dbepartment of Public Welfara,

I am writing to you in my capacily as a self-cmployed clder
law attorney who hclps individuals obtain Medical Assistance
bencfits for their spouses who are required to reside in nursing
homes. T am also writing Lo you in my capacitly as a regsident of
Pennsylvania whose taxes pay Lor the delivery of Medical
Assistance. Boecausce of Lhese Lwo roles, T am sensitive Lo the
fact Lhat the Commonwealth of Pennsylvania through the Department
of Public Welfare must balance Lhe interests of individuals who
seek Medical Assistance and the interests of the taxpaying
public. What 1 have no tolcrance for is any burcaucratic agency
that formulates policy based on laully assuwaptions, altenpls Lo
change policy without seeking the publle’s inpul, and advocates
its position with a callous disrcegard [or the needs of the people
for whom it was created Lo serve,

1. ' The proposal of the Depariment of Public Welfare
Lo c¢hange its policy from the “resource-first” approach
to the “income--first” approach is based on faulty
assumptions. In dact the entire premise of the
Department of Public Welfdre’s cost savings assumption
is based on its erroneous representation of the law.
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For example, assume Mr. and Mrs, Swmith, each 7%
ycars old, have assels consisting of $60,000 in a
jointly owned savings/checking account. Further,
assume that Mr. Smithi’s income consists of $1000 in
Social Securily and Mrs. $mith’s income consists of
$377 in Social Security. If My, $Smith entcrs a nursing
home and becomes the Institutionalized spousce (18),
Mrs. smith as the community spouse (CS) is entitled to
2 spousal benefits - a resource a)lowance (CSRA) and a
minimum monthly maintenance needs allowance (MMMNA) .,

On the day Mr. Swmith enters the nursing hocoo, o
resource assessment is  done, The law provides that

one-half of Lhe resources arce to be sel aside for Mrs.
Smith as the CSRA - in this case $30,000 (50% of

$60,000). The otlher $£30,000 is considercd to be
available for Mr. Smiih, the institutionalized spousc.
Additionally, the law requires that Mrs. Emith is
entitled Lo a MMMNA of §1,452. Since her monthly
income consists of £377 from 5ocial Sccurity and $75 of
investment earnings (the Department of Public Welfare’s
formula is 3% annual interest on her $30,000 interest),
Mrs. Smith is entitled Lo an additional $1,000 per
month. 7The currenl Department of Public Welfare policy
is to allow Mrs. Smith Lo Lake the additional resources
from Mr. Smith Lhal are necessary Lo purchase a
commercial annuity  sufficient to generate  the
additional income necessary to mecl Lthe MMMNA for the
durat.ion of her liic. This is the “resource-first”
approach. The annuity amount is {or calculations only;
the purchase of an  annuity is not required.
Accordingly, Mr., Smith will bec immcdiately eligible for
Mcdical Assistance because  his  $30,000 will  be
transferred to Mrs. Smilh.

The Depariment of Public Welfare proposes to
require the spouse Lo Lake her husband’s  income,
instead of resources, each month to make up the
difference (“incomc-first” approach). The Department
of  Public Welfarc asscrts  that. it will save moncy by
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delaying Lhe datce when the justitutionalized spouse is
eligible for Medical Assistance i.e., when  his
resources are below $2,400, The last line of page 3 of
the April 10, 2002 minutes of the Long T7Term Care
Subcommittee of the Medical Assistance Advisory
Committee states that such action. . . . “will result
in & cost savings to the Department by extending the
time that an institulionalized spouse remains private
pay.” The faulty assumplion contained within the
quoted phrase is the assumption Lhat the mere change to
an “income-first” approach will extend the Lime that an

ingtitutionalized spousce remaing private pay. The
faulty  assumpilion is  based on the  erroncous

representation of the law contained in the third and
fourth lines from the boltom in tLhose same minutes. Tt
is stated: “1In cofiect, the resources determined to
belong to the insiitutionalized spouse by thz crizi~-7
resource assessment nust be used for private pay until
the resources are rcduced Lo the MA/1JC eligibility
limit.” (emphasis added). This statement is not
correct, While it is true Lhat the law requires tLhat
the resources determined to be available to the
institutionalized spousce must be “spent  down” Lo
$2,400, the law does nol require that Lhesc resources
be @X01Ualve]y uscd for the payment of nursing home
care as the sole mecans of “spending down” those
resources. Jt is federal law and it consistently has
been the position of the Department of Public Welfarc
that the resources of Lhe iunstitutionalized spouse can
be used to purchase a commercial annuity to generate
income solely for the benetit of the community spouse
provided that tLhe purchase is for fair market value,
that the apnuity is actuarially sound in that the
community spouse will receive the amount invested over
the period of her life expectancy, and that the income
generated when combined with her other income will not
exceed the MMMNA of the community spouse. Upon the
purchase of the annuity, the institutjionalized spouse
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inmediately becowes c¢ligible for Medical Assistance,
Mertz v. Houstoun 1LY . Supp. 2d 415 (July 30, 2001°
has articulated to the Department of Public Weliare the
permissible limits  to  the Department of Public
Welfare’s discretion with respect to the purchasc of
annuitios.

1f adopted, the result of the Department of Public
Welfare's proposcd  change from “resource-first”
approach to an “income-first” approach will delay the
receipt of Medical Assistance beneiits only to those
spouses who lack the financial sophistication to enabie
them to purchase a comncrcial annuity. 1 that is the
intent of tLhe proponents of  this change, tLhcy are
advocaling discrimination in a most crucl and sinister
way,

1t community spouses are forced to purchase
commercial annuities in order to protect the resources
of the institutionalized spouse, it is very likely that
the Department of Public Welfare will expend more funds
on long-term care than il presently does in situations
where the community spouse predeceascs the
institutionalized spouse. For example, if Mrs. Sicewii <5
able to retain fully Lhce $60,000 owned by her and her
spouse under the “resource-first” approach, she will
probably receive advice (o cxclude her husband as
beneficiary of her Will ip an effort to bequeath
cverylhing to her children, AL Lhe death of  the
community spouse, the Department of Public Welfare
insists thalt the institutionslized spouse clect his 3
statutory share as « surviving spouse to give him
$20,000 which renders him ineligible for Medical
Assistance, 14 Mrs. Smith however purchases a
commercial annuity with (he funds available for Lhe
institutionalized spouse and Mr. Smith consents or
joins in thal purchasc, the spousal election does not
apply bocause of a specific provision in the law. Thus,
someone who undcr tho current “resource-first”
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approach is not pre-disposcd Lo purchasing a commercial
annuity will do so in order Lo protect the funds and
might thereby preclude Lhe Department of Public Welfare
from successfully asserting the spousal clection,

The proposal of thoe Department of FPublic Welfare
to change its policy frowm the “rosource-first” approach
Lo the “income-{irst” approach is an attempt to chanoe
policy withoul sccking the public’s input.

The Department of JPublic Welfare states that
proposed regulations followed by f{inal rcgulations
would be nceded to implement this proposal. 1f the
regulations are merely a formalization of the
Department of Public Weliare’s slready adopted policy,
there has heen no opportunity for input fLrom the
public-at-large in the formulation of the policy. ‘Uhe
Department of FPublic Wellare nerely disclosing its
plans Lo  an advisory  commitiee  appointed by
governmental represenfatives is not the same as seeking
input. from Lhe public-al-large us Lo the benefits and
detriments of proposed changes in policy. If the
Department of Public Wellare’s position is that the
proposing of reqgulations is  the slage of  Lthe
formulation of Lhe yet-to-be adopted policy al which it
seeks input firom the public-at-large, then the proposal
of the Department of Public Welfare (o change its
policy {rom the “resource-first” approach to the
“income-first” approach as a cost-savings measure
should not find its way into Lthe Governor’s poopisisd
budget book until after a policy has been adopted - to
do otherwise is to ask thc Governor and the legislature
to rely upon unrcliable numbers

The proposal of the Department of Public Welfare
Lo change its policy ifirom the “resource-first” approach
to the “income-first” uapproach is accompanied by a
callous disregard for the needs of thc pcoplce for whom
it was crcated (o serve, Page 9 of the ANALYS1S OF

.28
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PROGRAM REVISONS REQUESY acknowledges that the effect
of this proposal is: “The Community Spousce could
become impoverished if the lnstitutionalized Spousc and
the Community Spouse have limited income, especially
after thce Institutionalized Spousc dies.” (emphasis
added). That stalement alone should have been reason
enough for Lhe Department of Public Welfare to abandon
its proposal. Bul when coupled with statements on page
8 of the samc document that Lhere will be ™. . . .2
significant workload 1cduction”., . . .and Y. ., . .a
streamlining of Lhe eligibility process. . . .” one
wonders if the mission of serving the public is being
replaced by an indilference to the necds of those lcast
able Lo provide for themselves.

In proposing the change from the “resource-first” approach
to the “income-first” approach, the Department ot Public Welfarc,
when viewed in Jjts moslL favorablc light, has f(ormulated a policy
as a result of well-intentioncd bul, neverlheless, misiniormed
individuals. When viewed mosL harshly, Lhe Department of bublic
Welfare has engaged in an arrogant abuse of power by its
sponsorship of an institutional form oi iinoncial exploitation of
the elderly. In either case, the adoption of the “income-first”
approach is not in thc best interests of the peoplc of the
Commonwealth of Pennsylvania.

Accordingly, T am asking you Lo

1. Urge Governor Schweiker and Secretury Houstoun Lo
withdraw the Department of Public Welfare proposal
which recommends the change from a “resource-firat”
approach to an “income-{irst” approach in providing for
the minimum monthly naintenance nceds allowance of a
community spouse; and,

2. Urge Secretary Houstoun to develop procedures that will
seek input from the public-at-large when policy
planners are first formulating policy so Lhat as many

.21
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factors as possible can be taken into acccount when
policies are first being Tormulati ed.

Since 1 have been advisced that the June 12, 2002 meeting of
the Long Term Care Subcommittee is open to the public, 1 will
attend in an cffort to respond to any inguiries that you might
have. Prior (o the meeling, 1 would be happy to discuss the
content.s of this letter by telephone at 570-426-1515.

Sif crely,

McGee

JJIM: dmm

cc:  Members of the Long Term Care belivery System Subcommittiee
of the Modical Assistance Advisory Committee of the
Pennsylvania Department of Public Welfare

The Honorable Governor Mark &Schwed kery

The Honorable Feather 0. Houstoun, Secretary of Pennsylvania
bDepartment of Public Weliare

attachments (4)
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November 4, 2002

By Facsimile Transmission and First Class Mail

Edward J. Zogby, Director

Bureau of Policy

Department of Public Welfare

Health and Welfare Building, Room 431
Harrisburg, PA 17120

Re:  Proposed Regulations to Eliminate the Home Maintenance Deduction

Dear Mr. Zogby:

The Disabilities Law Project writes to urge the Department of Public Welfare to
withdraw its proposed amendments to regulations which will eliminate the Home
Maintenance Deduction for persons who are experiencing a limited stay in a nursing
home or rehabilitation facility. The Disabilities Law Project (“DLP”) is a not-for-profit
law firm that provides free legal assistance to persons with disabilities throughout the
Commonwealth and is the legal back-up center to Pennsylvania Protection and
Advocacy. DLP advocates to remedy discrimination encountered by citizens of the
Commonwealth who have disabilities and to assure that they are able to participate to the
fullest extent in society alongside non-disabled persons. DLP works through litigation
and policy initiatives to ensure that persons with disabilities are able to live lives fully
integrated in the community, and not subject to segregation in institutions such as nursin g
homes.

DPW’s proposal to eliminate the Home Maintenance Deduction is not just likely
to result in long term, costly institutionalizations for persons who could return home after
a brief period of rehabilitation services, but is actually designed to do so. Currently,
DPW allows a person whose treating physician has certified that they are likely to return
home in six months or less after being admitted to a rehabilitation or nursing facility, to
set aside an extremely modest amount of income toward making sure they have a home

A legal backup center to Pennsylvania Protection & Advocacy Inc.
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to return to when their need for nursing home or rehabilitation services has ended.
Without the ability to spend this money to pay rent, mortgages, upkeep or taxes, most
persons temporarily in need of nursing home care or other short term rehabilitation
services will without doubt lose the homes to which they could return.

At a time when they were sick, ill or injured enough to need skilled nursing or
other rehabilitative care, DPW would have them negotiating with their bank or landlord'
to accept six months’ of non-payment of the mortgage or rent, or instead to pack up and
move out of their household. It is likely that not only would their homes be lost, but
many of their possessions as well.

Once the initial need for nursing home care or rehabilitation had passed, it is
ridiculous to assume that these persons could locate housing to which they could move.
There is a crisis in affordable and in accessible housing in our nation and in our
Commonwealth, and for persons who need both accessible and affordable housing, the
search 1s often fruitless. DPW would ask people just recovering from the need for skilled
nursing services to engage in a house-hunting experience that anyone would find
daunting. And to do so on the very limited income which made them eligible for Medical
Assistance in the first place. )

The likely result of this proposal is that once people lose their homes, they will be
unable to find new ones and will end up staying permanently in nursing facilities at
DPW’s expense. Instead of allowing them to spend a very modest amount, currently
$572.40 per month, for up to six months to assure there will be a home to return to when
they are ready, they will likely stay in nursing facilities permanently and at substantial
expense to DPW.

DPW’s plan to eliminate this program raises substantial Americans with
Disabilities Act issues. DPW is required by federal law and directives by the federal
Department of Health and Human Services to operate its Medical Assistance program in
a manner which assures that people will receive services in the most integrated setting.
Instead of encouraging people’s return to their homes where they can be served more
economically in an integrated setting, DPW’s proposal will force people to remain in
segregated institutional settings, and to do so at greater cost to the Commonwealth.

' DPW’s Regulatory Analysis form and explanation in the Pennsylvania Bulletin both completely fail to
take account of the burden on banks and landlords; of the costs of local government entities who attempt to
provide low cost public housing; nor indeed of the cost to itself in its CSPPPD program, whose entire goal
is to get people OUT of nursing homes and back into the community.
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On behalf of Pennsylvanians with disabilities, we urge DPW to withdraw this
proposal to eliminate the only means many Pennsylvanians have of assuring a return to
their homes and communities following a short need for rehabilitation services.

ihcerely yours,

1sa M./Day
Attomey at Law

cc: IRRC
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The Honorable Feather O. HoustouR %_\EL‘ l IO,,,{ "5@,4.-?5?&‘” e
Secretary, Department of Public Welfare L
Commonwealth of Pennsylvania ( SOV - Calllren -4 ZO‘M’WW\
333 Health & Welfare Building Vce - Lol ) he b
P. 0. Box 2675 5 Eabery
Harrisburg, PA 17105 0@6{’/ % ¢ v
) e
Dear Secretary Houstoun: — // L [rar Sk

Under cover of this letter, | am forwarding a copy of correspondence and

documentation that | recently received from my constituent, Mr. James Collins. | believe
you will find this material self-explanatory.

| would appreciate your review of and response to Mr. Collins’ concerns
regarding long-term health care funding. Please provide my office with a copy of your

eply. —

d kri@w that this matter will be carefully and objectively reviewed, and any
assistghcgf@ addressing this matter will be greatly appreciated.

)

- e . :

S , Sincerely,

N < ﬁ
. :‘ ] "‘E *

CioG Matthew E. Baker

w3 State Representative

68™ Legislative District
' ey of Ipnmamys [iebntenoence
EB:wwr Eprres o5

Enclosures

NGV 0 7 2692

cc: James E. Collins, CSA, HIA, MHP, LUTCF 75/ a&/d%q.{ )
nEFERTo:__ﬂZAu_ 7€

agLc.
’ e
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PHONE (570) 673-3622 — FAX (570) 673-3834 Associate

c-mail: jimcollinsinsurance @sosbbs.com

October 30, 2002

Rep. Matthew E. Baker
74 Main Street
Wellsboro, PA 16901

Dear Matt:

As per our meeting at your offices in Wellsboro on Friday, October 25™ enclosed
are some materials regarding the long-term care subject.

We agree with you that we will soon have a long-term care funding crisis in both
state and federal government. It will only get worse as folks live longer and utilize more
medical resources. The only way I see to solve some of the strain being put on the )
Federal and State Medicaid program is to tighten up the rules of eligibility and eliminate
the current legal loopholes.  Also to encourage purchase of long-term care insurance. If
this does not happen, there is no way the current system can continue.

Enclosed are two sets of ads. One set are ads for the purchase of long-term care
coverages. The ads by three law firms, tout legal planning to avoid paying for long-term
care by the individual. Well, if the individual is not going to pay, and does not buy long-
term care insurance, then federal and state tax dollars are the ONLY other resource. The
ads by the law firms basically discourage buying any insurance. As long this situation is
allowed to continue, folks will not spend money on long-term care insurance.

We urge you to take the necessary legislative steps to end these loopholes and
legal dodges. If we do not all pull on the wagon, it will not go anywhere. I will look
forward to your thoughts on this subject, both now and in the future. When you schedule
eases somewhat, let’s schedule a meeting at our offices for further discussions. Would
you be interested in speaking to our local chapter of NAIFA on this subject? We meet the
third Thursday of each month at different locations, including Wellsboro.

Sincerely yours,

o (U

James E. Collins, CSA, HIA, MHP, LUTCF

NAIFA
NATIONAL ASSOCIATION oF AR .

INSURANCE AND FINANCIAL ADVISORS™
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Wiliamspart Sun-Gazstts, Monday, October 26, 2002

- [~ julicanne E. Steinbacher
f | Gerontologist and Counselor at Law

. .mﬁa»mmn,&vgagm@ﬁﬂovaéﬁm o
Steinbacher Law Firm

T asselRead

woLe ﬁo._.oﬁmmﬁ on .6»(.((.... vau. _ neth ‘1. Schriner Jr.

Is your parent or
spouseina
nursing home?

+ Do you have a family member who recently gﬁ.&m nursing

home?
» Are the costs destroying your family’s financial security?

1 * Doyouhavea parent who may need nursing home care in the
§ . near future? . : ,

Cometoan wacoawumg seminar where you will learn how

| tolegally protect your home and life savings from being lost due to

nursing home costs. .
“Even if your loved one is already in a nursing home, it’s not too
‘fate! Call now to make a reservation for this FREE seminar.

Don’t wait.

Every month can cost you thousands of doliars in
unnecessary nursing home charges.

Callusnow. . ..
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Call JIM COLLINS INSURAReS
570-673-3622 or toll-free, 866-725-555
Windfall Road, Alba, PA 16910

Serving you since 1969 with many fine companjes

&Y

WYOU BE ONE OF | , .ease yéur mind about the future of .

'+ Nearly 50% of all Americans Wil liely. need long.term care -at

Nl el - = L - some point -in 'thelr lives* Oiar_ tax-qualified loné-tefm care
After age 65, you have more than a 70% chance of needing | inswance policy provides coverage for care In the home, adult

~ some kind of Jong-term care’ To learn how our LongTerm ] day-care centers or nursing faciities, S0 an hour invested in’
. Care' Insurance can help you handle the costs of extended .’ aroare cer e : n

care, just talk to your neighborhood State Farmet
" Agent listed bc.law..‘WAE LIVE WHERE YOU LIVE™

g

planning today, can make thinking

comfortable. Call me today for a free, no-obligation conéultva_tlmij.}
Jack Goodmain, CLU ChFC B e

about tomorrow much mere

2280 E Third Street -
Williamsport, PA : :
570-326-5179
STATE sann " Kevia Stahi, cLy
-  Financial Representative SR
. The Central Pennsyivania Group .. .
) * 460 Market Street, Suite 125 -
. : : Williamsport, PA 17701 -
I °Ha|n,_ nlu‘!,‘mm i X s N
MICFMJ'E. c.:rmm 1992.4s ui'.{".'. . 570 326 3341 T S
Health Aw-'ﬂmdd-du.lgﬂ.-mqg. . v . . . . : A
: 'smigﬁzfm.con’ .. .PO2423 -04/03. | :

%Northwesteén LongTerm Care " !
.~ Insurance Company- DR
A Northwestern Mutual Company L




“The futsre of long tern carc”
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KRISTINE LOWTHER, NHA

Carmp Hil, PA Edward J. Zogby, Director NOV 0 < 2000
Fqst Vice Chair of the Board Dep artment Of Public Welfare

LEE TINKEY, NHA, RHPF Bureau of Policy e 7] % :
Hershey, PA Room 431 MRTO: s

Secretary/Treasurer ~—— A

Health and Welfare Building

Harrisburg, PA 17120 Ky
ALAN G. ROSENBLOOM ;
Harrisburg, PA M

President and CEOQ Dear Mr. Zogby:

On behalf of the Pennsylvania Health Care Association, I hereby submit the
following comments with regard to Department of Public Welfare Regulation
14-478, Resource Provisions for Categorically NMP-MA and MNO-MA;
Income Provisions for Categorically Needy NMP-MA and MNO-MA.

We understand the goal of the Department in reigning in costs of the Medical
Assistance Program, and in searching for areas where program changes will
produce savings for the Commonwealth. However, we question whether the
savings generated by the changes outlined in the proposed regulations are in
5 balance with the potential hardships that certain recipients will endure due to
their adoption.

Y v At present, the Medicaid Eligibility process in Pennsylvania is complicated,
S cumbersome, and difficult for an applicant to encounter. By making several
R of the changes proposed in this regulation, we are concerned that those
’ complications will only compound, and those in need of crucial services will

_face greater bureaucratic barriers, and delays in eligibility determinations.

The changes recommended in §181.452 (d)(5) will alter the calculation

related to extraordinary medical expenses. As we understand the

Department’s rationale, this amendment is intended to encourage individuals

to file for Medicaid eligibility determination in a more timely manor. We

believe that the Departments goal will not be achieved through this

methodology and the individual already struggling to pay enormous medical
~expenses will still be unable to meet those costs. We recommend, instead,
i that the department consider applying penalties for failure to either apply in a
timely manner, or submit required documentation, which is more likely to
meet the goal stated by the Department.

visit our web site at: http://www.phca.org



Edward J. Zogby
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November 4, 2002

The elimination of the home maintenance deduction fails to recognize that
nursing facilities are discharging more and more residents to home after a
period of rehabilitation. These facilities have a goal of discharging to home as
many rehabilitated residents as possible, and the Department should have a
similar goai. We believe that this change will disadvantage individuals whose
rehabilitative stay requires a longer period of time than what is allowed.

In closing, we question whether a potential savings of $3.171 million is
realistic, and whether this savings to the commonwealth is not outweighed by
the burdens placed upon the recipients least likely to be able to shoulder the
additional financial responsibility. We urge the Department to meet with
stakeholders to work together in finding ways to meet budgetary challenges
without imposing undue burdens on recipients or providers.

Sincerely

Alan G. Rosenbloom
President and CEO

AGR/tk
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November 4, 2002 R

S \
Edward J. Zogby, Director DR
Bureau of Policy o
PA Department of Public Welfare EP
Room 431 ( <,
Health and Welfare Building T

Harrisburg, PA 17120 L

Re: Comments of the Consumer Subcommittee of the Medical Assistance Advisory
Committee and the Consumer Health Coalition to DPW Proposed Regulations to
eliminate the Home Maintenance Deduction

Dear Mr. Zogby:

Please accept the following comments on behalf of the Consumer
Subcommittee of the Medical Assistance Advisory Committee and the Consumer
Health Coalition, in response to DPW proposed regulations, published October 5,
2002, to eliminate the home maintenance deduction for nursing home residents.

If a person goes into a nursing facility temporarily, Pennsylvania’s Medical
Assistance program now lets them set aside part of their income to keep up their
home. The money (The SSI benefit level, which is $572.40 per month, presently) can
be used for rent, mortgage, taxes or other related expenses. This is called the home
maintenance deduction. The rest of their income, except for $30 for personal needs,
plus certain other regulatory deductions which apply in special cases, goes to the
nursing facility.

This regulation is not in the public interest

It is estimated that these proposed amendments will affect 3,794 individuals applying
for or receiving LTC under the MA Program. It is only available only where a doctor
has certified that the person is expected to return to their residence in 6 months. It is
intended to make sure that they have a home to return to. It can mean the difference
between a person staying in a nursing facility for six months, and the person having
to stay institutionalized for the rest of her life.



It also represents a tremendous detriment to the public health and welfare, as
citizens, many of them elderly and all of them with disabilities, must choose between
a life of institutionalization and going without care in order to retain their homes.

The regulation conflicts with current DPW and Department of Aging policies
favoring de-institutionalization of persons needing the nursing home level of care. It
flies in the face of efforts by the intra-governmental long-term care council, to
eliminate state policies that promote institutionalization of elderly and disabled
citizens of the commonwealth.

This regulation represents a substantial, undisclosed cost to the Commonwealth

The preamble to the proposed regulations offers no justification except cost savings.
Ironically, the potential, direct long-term cost to the Commonwealth far exceeds any
short-term savings. While the savings in an individual case cannot exceed $3,334.40
(which assumes the person remains in the facility for 6 months, the average cost to
the state for nursing home care is $3,870 per month. Thus, if the individual stays in a
facility for just one more month (much less a lifetime), all savings obtained through
this regulation will be lost.
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PA Department of Public Welfare el

Room 431 S
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Harrisburg, PA 17120

Dear Mr. Zogby:

The Consumer Subcommittee of the Medical Assistance Advisory Committee opposes the
Department of Public Welfare’s proposed regulations on the elimination of the income-first rule.

We do not believe that the proposed regulations would save the Commonwealth money.
Actually, we believe that these proposed regulations would cost the Commonwealth considerable
funds that were not considered when the department drafted these regulations. Most importantly,
the cost and negative impact to the consumer are so significant that these proposed regulations
represent bad policy choices.

The Income First Approach

The proposed regulations would require the Department of Public Welfare to utilize an
income-first instead of the resource-first approach that the Department has been using for years.
Shifting to an income-first approach when determining Medicaid eligibility is bad policy.

The income-first and resource-first approaches are a product of the Medicare Catastrophic
Coverage Act of 1988. These approaches were part of an effort to provide income and resource
protections to prevent the community spouse from becoming impoverished when their spouse
becomes institutionalized and eligible for Medicaid. The concept is to allow some of the
institutionalized spouse’s income or resources to be used to supplement the community spouse’s
income up to a fixed minimum monthly needs allowance amount. The resource-first method
allows the community spouse to keep resources above the allowable levels to create an investment
that will generate the needed income. The income-first approach transfers income from the
institutionalized spouse to the community spouse.

While both methods provide the same outcome of providing the community spouse with
needed income while the institutionalized spouse is alive, only the resource-first approach insures
that the community spouse will have enough monthly income once the institutionalized spouse
dies. Under the department’s proposed rule and switch to the income-first approach, when the




institutionalized spouse dies the community spouse will immediately lose needed income and will
quickly find herself impoverished. Absent adequate income, a person’s health will suffer. Many
community spouses will deteriorate and find themselves requiring nursing home care. This care
will come at the cost of the state, as these individuals will find themselves eligible for Medicaid.

Not only will this proposed regulation cost the state more Medicaid dollars because
impoverished community spouses will be required to be institutionalized at a cost to the state, but
the state cost of the institutionalized spouse’s care will be increased as the institutionalized
spouse’s contribution will be diminished by income being diverted to the community spouse.
These extra expenditures should be factored in over time.



